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Court File No.CV-23-000061500-0000
ONTARIO
SUPERIOR COURT OF JUSTICE
BETWEEN:

EVELYN SUSAN DUCK and JEFFREY LAWRENCE DUCK

Applicants
-and -
HIS MAJESTY THE KING IN RIGHT OF ONTARIO,
as represented by the Ministry of Natural Resources and Forestry
and ROYAL BANK OF CANADA
Respondents

IN THE MATTER OF the Beds of Navigable Waters Act, R.S.0. 1990 c.B-4;

And in the matter of the lands legally described as Part of Lot 2, Range 2, Former
Township of South Grimsby as in RO660971; Township of West Lincoln, being
PIN 46056-0355 (LT).

NOTICE OF APPLICATION

TO THE RESPONDENTS

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicants. The claim
made by the applicants appears on the following page.

THIS APPLICATION will come on for a hearing (choose one of the following)

U In person

O By telephone conference

X By video conference
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at the following location
59 Church Street, St. Catharines, ON L2R 7N8

(Courthouse address or telephone conference or video conference details, such as a dial-in
number, access code, video link, etc., if applicable)

on Wednesday, August 9, 2023 at 10:00 a.m

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the
Application or to be served with any documentation in the Application, you or an Ontario lawyer
acting for you must forthwith prepare a notice of appearance in Form 38A prescribed by the
Rules of Civil Procedure, serve it on the applicant's lawyer or, where the applicant does not have
a lawyer, serve it on the applicant, and file it, with proof of service, in this court office, and you

or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE TO
THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE
APPLICATION, you or your lawyer must, in addition to serving your notice of appearance, serve
a copy of the evidence on the applicant's lawyer or, where the applicant does not have a lawyer,
serve it on the applicant, and file it, with proof of service, in the court office where the

application is to be heard as soon as possible, but at least two days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO OPPOSE
THIS APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE
AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

DATE: MAY 18 , 2023
ISSUED BY

Local Registrar
Address of Court Office:

59 Church Street
St. Catharines, ON L2R 7N8



TO:
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HIS MAJESTY THE KING IN RIGHT OF ONTARIO as represented by
THE MINISTRY OF NATURAL RESOURCES AND FORESTRY

720 Bay Street, 11" Floor

Toronto, Ontario

M5G 2K1

ROYAL BANK OF CANADA
10 York Mills Road, 3" Floor
Toronto, Ontario

M2P 0A2
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APPLICATION

THE APPLICANT MAKES APPLICATION FOR:

(a)

(b)

(©)

(d)

(e)

An Order declaring that the North Creek as it passes through the property of the
Applicants, Evelyn Susan Duck and Jeffrey Lawrence Duck, legally described as
Part of Lot 2, Range 2, Former Township of South Grimsby as in RO660971;
Township of West Lincoln, being PIN 46056-0355 (LT), is navigable within the
meaning of the Beds of Navigable Waters Act, R.S.0. 1990, c.B.4.;

An Order that the Crown, as represented by the Ministry of Natural Resources and
Forestry for the Province of Ontario, has title of those lands which lie below the
low water mark of the said North Creek as it crosses the said lands of the
Applicants, being as shown in a draft reference plan survey of Rasch & Hyde Ltd.
dated August 31, 2022;

An Order that the draft reference plan of Rasch & Hyde Ltd. of the lands
described in paragraph 1 (a) and dated August 31, 2022, be deposited as a
reference plan in the Land Registry Office for the Registry Division of Niagara
North (No. 30);

The costs of this Application on a substantial indemnity scale, if this Application

is opposed;

Such further and other relief as this Honourable Court may deem just and proper.

THE GROUNDS FOR THE APPLICATION ARE:
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(a) The grounds more particularly set out in the Affidavit of Evelyn Susan Duck,
sworn May 12, 2023, and the Affidavit of Harold Hyde, sworn May 17, 2023;

(b) The Beds of Navigable Waters Act, R.S.0O. 1990, c.B.4; and

(©) Rule 14.05 and Rule 38 of the Rules of Civil Procedure.

3. THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of
the Application:
(a) the Affidavit of Evelyn Susan Duck sworn May 12, 2023;
(b) the Affidavit of Harold Hyde sworn 17, 2023; and
(©) such further and other material as counsel may advise and this Honourable Court

permit.

DATE OF ISSUE: May 17 , 2023
Hedley, McLachlin & Attema
Barristers and Solicitors
311 Broad Street East
Dunnville, Ontario
NIA 1G4

Michael J. McLachlin

Tel:(905) 774-9988

Fax: (905) 774-6637

Email: mmclachlin@hedleylaw.com

Solicitor for the Applicants
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SCHEDULE "A“

part of' lot 2, Rangs 2, of t:he; Gore South of the Twenty Mile Creek, in

the sa.i..ﬁ formexr Township of South Grimsby, and co'nta:lning by admeasurement
47.66 acres be the same more or less, and which said paxcel may be more
. particul.arlyrdescribed as follows:

COMMENCING at an iron pin marking the southeast angle of said Lot 2;
THENCE North O degrees 47 minutes 30 seconds West in and along a fence
line marking the eastei:ly 1limit of Lot 2, aforesaid, 1,512.0 feet to an )
iron pin;

THENCE North 81 degxees 09 m.ﬁmtes West in and-along a fence line 1,749.9
feat to an iron pin planted in the easterly limit of a given road;
THENCE South 0 degrees_SB minutes 30 seconds East in the said Basteriy
limit of the given road as fenced 898.4 feet to an iron tube planted in
the southerly limit of said lot 2; '

THENCE South 63 degrees Ol minutes 30 seconds Bast in the said southerly
limit of lot 2 being the northerly limit of the road allowance batween

the former Townships of South Grimsby and Caistor, 1,946.1 feet more or

less to the POINT OF COMMENCEMENT.
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PRINTED ON 14 DEC, 2022 AT 11:40:14
FOR JMCLACHLIN

SCALE
0 30 60 90 120 150
meters

PROPERTY INDEX MAP
NIAGARA(No. 30)

LEGEND

FREEHOLD PROPERTY —
LEASEHOLD PROPERTY -]
LIMITED INTEREST PROPERTY —
CONDOMINIUM PROPERTY

RETIRED PIN (MAP UPDATE PENDING) [
PROPERTY NUMBER 0449

BLOCK NUMBER 08050
GEOGRAPHIC FABRIC
EASEMENT

THIS IS NOT A PLAN OF SURVEY

NOTES
REVIEW THE TITLE RECORDS FOR COMPLETE
PROPERTY INFORMATION AS THIS MAP MAY
NOT REFLECT RECENT REGISTRATIONS
THIS MAP WAS COMPILED FROM PLANS AND
DOCUMENTS RECORDED IN THE LAND
REGISTRATION SYSTEM AND HAS BEEN PREPARED
FOR PROPERTY INDEXING PURPOSES ONLY

FOR DIMENSIONS OF PROPERTIES BOUNDARIES SEE
RECORDED PLANS AND DOCUMENTS

ONLY MAJOR EASEMENTS ARE SHOWN

REFERENCE PLANS UNDERLYING MORE RECENT
REFERENCE PLANS ARE NOT ILLUSTRATED
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LRO# 30 Charge/Mortgage Registered as NR445803 on 20170502 at 14:16 63
The applicant(s) hereby applies to the Land Registrar. yyyy mmdd Page 1 of 2

Properties

PIN 46056 - 0355 LT Interest/Estate Fee Simple
Description PT LT 2 RANGE 2 SOUTH GRIMSBY AS IN RO660971; WEST LINCOLN

Address 7395 20 ROAD
GRIMSBY

Chargor(s)

The chargor(s) hereby charges the land to the chargee(s). The chargor(s) acknowledges the receipt of the charge and the standard
charge terms, if any.

Name DUCK, EVELYN SUSAN
Address for Service 7395 20 ROAD, WEST LINCOLN, ON,
LOR 2A0

| am at least 18 years of age.
DUCK, JEFFREY LAWRENCE and | are spouses of one another and are both parties to this document
This document is not authorized under Power of Attorney by this party.

Name DUCK, JEFFREY LAWRENCE
Address for Service 7395 20 ROAD, WEST LINCOLN, ON,
LOR 2A0

| am at least 18 years of age.
DUCK, EVELYN SUSAN and | are spouses of one another and are both parties to this document
This document is not authorized under Power of Attorney by this party.

Chargee(s) Capacity Share
Name ROYAL BANK OF CANADA
Address for Service 10 YORK MILLS ROAD, 3RD FLOOR, TORONTO, ON, M2P

0A2

Provisions
Principal $700,000.00 Currency CDN
Calculation Period Monthly, Not in Advance
Balance Due Date ON DEMAND
Interest Rate See Schedule
Payments

Interest Adjustment Date

Payment Date ON DEMAND
First Payment Date

Last Payment Date

Standard Charge Terms 200617
Insurance Amount Full insurable value
Guarantor

Additional Provisions

Schedule Form 5 - Land Registration Reform Act (Ontario) - Prime Rate

ADDITIONAL PROPERTY IDENTIFIERS AND OTHER INFORMATION

Recitals:

(A)We are lending money or providing other forms of credit (either now or in the future) to EVELYN SUSAN DUCK and JEFFREY
LAWRENCE DUCK or either of them who is referred to in this Schedule and the Standard Charge Terms as the "Customer”. If more than

one person is the Customer, the term "Customer" refers to all such persons.

(B)In this document, we use the word "you" to describe the person who has signed, authorized or promised to be bound by this Mortgage.
If more than one person has signed, authorized or promised to be bound by this Mortgage, then all of those persons will be jointly and



Attachment No. 1 to PD-38-2023

LRO# 30 Charge/Mortgage Registered as NR445803 on 2017 0502 at 14:16 64
The applicant(s) hereby applies to the Land Registrar. yyyy mmdd Page 2 of 2
Additional Provisions

severally liable to comply with all Promises under this Mortgage.

(C)In this document, we use the word "we" or "us" to describe the financial institution lending money or providing other forms of credit to
the Customer, which is the same as the mortgagee under this Mortgage.

(D)The term "Customer Liabilities" means all debts and other obligations the Customer owes to us, including:

1.All the Customer's debts and obligations, whether the debts are owing now or in the future, whether the debts are absolute or
contingent, and whether they are due now or at some time in the future;

2.Any extensions, renewals or amendments of the debts or obligations;

3.Debts and obligations incurred or arising inside Canada or anywhere else;
4.Debts and obligations incurred with others; and

5.0bligations the Customer incurred as principal debtor or as a guarantor or surety.

(E)If the Customer Liabilities are reduced, or increased, or paid off, and then incurred again, the Customer Liabilities include all of those
liabilities, up to the Principal Amount.

(F)Unless otherwise defined, any capitalized terms mean the same as they do in the set of standard charge terms that apply to this
Mortgage.

This Mortgage
(1)You have agreed to grant this Mortgage of your Property as a continuing security for payment of all the Customer Liabilities.

(2)The parties agree that this Mortgage will secure an amount up to $700,000.00 (the "Principal Amount") (together with interest and
compound interest at the Interest Rate and our Costs). This Mortgage will not secure any amount of the aggregate principal part of the
Customer Liabilities that exceeds this amount.

(3)You promise to pay us, on demand, the Customer Liabilities not to exceed the Principal Amount, together with interest on the amount
demanded at a rate equal to the Prime Rate per annum in effect from time to time, plus SEVEN per cent (7.00000%) per annum (the
"Interest Rate"). This interest will be calculated monthly, not in advance and is payable on demand, before and after Default and
judgment. Interest will be charged on overdue interest at the Interest Rate.

Signed By
Nicole Susan Craig 4 Hughson St. South , Suite 901 acting for Signed 2017 05 02
Hamilton Chargor(s)
L8N 321
Tel 905-577-4663
Fax 905-525-1985

| have the authority to sign and register the document on behalf of the Chargor(s).

Submitted By
First Canadian Title Company Limited 4 Hughson St. South , Suite 901 2017 05 02
Hamilton
L8N 321
Tel 905-577-4663
Fax 905-525-1985
Fees/Taxes/Payment
Statutory Registration Fee $63.35
Total Paid $63.35

File Number

Chargee Client File Number : 766423115/17093002476
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reaches were, with occasional portage, suitable for smaller craft. Hundreds of thousands of board feet of
timber were carried on its spring flood waters as logs were sent on their way to Port Davidson or Welland-
port. There they might be sawed into lumber and the lumber shipped on by boat, as downstream from
Port Davidson the water was deep enough that the river became a commercial waterway. Probably more
commonly they were assembled into rafts to be floated downstream to the mouth of the Welland where
small steam tugboats would tow them up the Niagara River to Buffalo or to Tonawanda.

Historically the Welland River has been linked with the Welland Canal. The first canal, built in 1829,
came from Port Dalhousie only so far as the Welland River at Port Robinson. From there, ships went
down the Welland to the upper Niagara River. To supply enough water to raise ships over the height of
land at Allanburg, a dam was built at Dunnville on the Grand River, and a feeder canal was dug across
Wainfleet to carry this water to the Welland Canal at Port Robinson. The aqueduct was the means by
which the feeder canal crossed over the Welland River. It was a trough-like structure of white pine timber
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and plank'. The river still flowed unhindered beneath the aqueduct, and there was no interference with its
traffic. This traffic must have been considerable, as then a wooden lock was built near the aqueduct to
join the river to the feeder canal. Of course, this gave river traffic access via the feeder canal to the
Welland Canal, which in 1833 was extended to Port Colborne. The second Welland Canal, 18507, con-
tinued this connection, replacing the wooden lock with one of cut stone, and somewhat later even adding
another lock. The connection between river and canal was important to allow river traffic to develop the
land upstream. The arrangement continued until 1926, when the two stone locks were torn down and the
Welland Canal deepened?®. This ended forever the shipping on the Welland River, which, at any rate, by
then had been pretty well lost to the railways.

But the old Welland River had had its time of glory! It had developed commercial traffic to the
Niagara River even before the building of the Welland Canal. This traffic had been increased many fold
by the locks connecting river and canal, and was important roughly till the end of the century.

During this time ports developed upstream from Welland. The closest to Welland within what is now

deeper. :

At Wellandport the river and its riverbank roads were met by the early constructed Canboro Road
which connected Niagara with Canboro. Dilly C. Holmes, on his retirement after long service as post-
master of Wellandport, wrote a letter in 1899 to the Welland Tribune. In it he tells us some about the river
traffic, ““...There were large quantities of lumber being sawn here. About 1841 two or three boats came
up the river from Buffalo to take this lumber away, and being the first boats, many of the settlers went
out to see them, In coming up they had taken all the bridges out to get through. This caused great excite-
ment. On seeing the boats some suggested that the place be called Welland Port. My friend, Samuel
Wiggins, who lived to be 87 years old, told me these particulars.’’

Mr. Harold Hodgkins remembers that his grandmother (born ¢.1866) used to tell him about the
small tugboats that went up and down the river. Family accounts lead him to believe that at least some of
them were built by the Ross family business in Port Robinson.

There is some interesting documentation of the shipments from Wellandport and of the boats which
took the loads. The wheat purchase book of Samuel Holmes is a valuable source of information. It re-
cords purchases and shipments out for the years 1855 to 1873 (See also the Hamlet of Wellandport in this
book). We learn that a scow loaded wheat in 1855, its master being George Grant. Other boats which
loaded grain there in 1855 and 1856 were the ‘‘boat Empire’” and the ““Mary Alice”’.* It would be
interesting to know more about just what type of boats these were, but attempts to learn more about them
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have not been successful. However, the St. Catharines Museum has a record of a scow ‘“Victoria’’ which
may very well have been the same one as took wheat from Wellandport in 1872 and 1873. Built at Wel-
land in 1870 by Moses Betts, it was a square sterned wooden scow with the registration number 90709. Its
overall length was 109 ft., breadth 23 ft., depth 6.5 ft., and its gross tonnage was 156. The original owner
was Allan J. Holloway of Bertie Township. Although ‘“Victoria’’ was a very popular name for ships at
that time, this particular Victoria would seem very likely to have been the one which came to Welland-
port, as it is the only scow registered by that name which was built so close by and at that time.
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Besides grain, great quantities of lumber, cordwood and barrel staves were shipped out. In 1899,
D.C. Holmes wrote that a scow would carry from 200 to 250 cords of wood. He also noted that supplies
for Mr. Humphrey’s Store were ““bought at old Niagara and Buffalo, carried here by boats or sleighs on
the river’.

Mrs. Hazel Ulman recalled that the blocks for the new basement under Wellandport Methodist
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Church in 1911 were brought by boat and unloaded on the north shore of the river. They had come from
Dunnville via the Feeder Canal to Welland and then up the Chippewa to Wellandport. This probably was
the last delivery of freight to Wellandport by water. The railways made river and canal transport seem
slow and awkward. According to the late Mrs. Reva Fulsom the last “‘large’’ ship to use the river at Wel-
landport was a show boat which, in 1912, came up the river, tied up at the fairgrounds, and the crew
pitched a show tent. Without realizing it, they were marking the end of an era.

By 1925, when the new Welland Canal was built, it no longer was judged necessary to provide a lock
to connect the river and the canal. The river itself endured the indignity of being run under the canal by
six large siphon tubes. The river commerce was indeed finished.

Today it is pleasure craft which ply the waters of the Welland. Many of them start from the Chip-
pawa Conservation Park, which is on the Wainfleet side of the river west of Wellandport. In winter, the
roar of snowmobiles has replaced the bells of cutters and sleighs. The streams and the river have remained
a recreational and fresh water resource, and the task and concern for some time has been to protect and
conserve this resource.

Ellenior Black

References: 1, 2, 3. Adams, J.R. ed., Souvenir Booklet for Welland Centennial, 1858-1958, pp. 8, 9 & 15.
4. The Wheat Purchase Book of Samuel Holmes, by kind permission of the Freure and Holmes families.

Railways

Many residents of West Lincoln cherish memories of the bygone era when one could go to a local
station — to Grassie, Smithville, St. Ann’s, Si}verdale Station, Vaughan Station or Port Davidson — and
catch a train for places near or far. There are memories of the mailbags being picked up or thrown off,
sometimes even without the train’s stopping — of farmers loading wheat — of housewives going to
Hamilton market with baskets of produce — of farmers’ sons driving cattle to the station stockyard.
Some recall businessmen going to Hamilton, Welland or Buffalo, or young men boarding the train to go
“‘out West’’ to work in the wheat harvest.

All this had come to pass following an act passed by the Ontario Legislature in 1884 granting the
T.H.&B. Railway the right to build!. An interesting comment is made by Norman S. Helm, in the book of
which he is author, In the Shadow of Giants, the Story of the Toronto Hamilton and Buffalo Railway.
The author notes, “Clause 7 contained what were some of the earliest rumblings of what we would refer to
today as environmental awareness. The clause read in part, ‘The said company shall have power. . .to
make use for the purposes of the said railway, of the water of any stream or watercourse, at or by which
the said railway passes, doing, however, no unnecessary damage thereto and not impairing the usefulness
of such stream or watercourse.” ™’

Train service began in this West Lincoln area on December 30, 1895, when the main line from Hamil-
ton to Welland was completed. The main purpose of the line was to complete connections from Toronto
and Hamilton to Welland and on to the United States. In so doing, it provided service through the mid-
part of the peninsula, passing through the old townships of South Grimsby and Gainsboro’. Frank E.
Page in The Story of Smithville, notes that the Township Council (of South Grimsby) passed a bonus by-
law in order to ensure that the railway would come through Smithville (rather than about a mile north of
it) and to specify a certain number of trains daily each way to stop at Smithville. Mr. Robert Murgatroyd
Sr., who had fought hard to gain the service for Smithville, became one of the Provisional Directors of
the new railway. A timetable shows that by the spring of 1896 there were two Hamilton to Buffalo
““Express’’ (passenger) trains daily each way, and one “‘mixed’’ (passenger and freight) train which ran
daily each way’.

GRASSIE STATION was the first inside South Grimsby Township as the trains came from the west.
Grassie was a ‘‘flag-stop”’. To signal the approaching trains, there was a large pole with several boards,
the ““flags’’, near the top. The station agent pulled levers to raise various colours, and the train engineer
knew what they meant. At country stations, one man was both the station master and dispatcher. The dis-
patcher sent and received messages by telegraph, station to station. The last station master at Grassie was
Mr. Angus Johnson.
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